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Tax Talk
The Budget 2010 – The Dust Has Settled


The 2010 Budget contained the most far reaching changes to the New Zealand tax system since GST was introduced in 1986. We comment below on some of the major tax policy changes announced in the budget and subsequent updates:

GOODS AND SERVICES TAX – UP IT GOES

On 1 October 2010 GST will increase to 15% which will produce both challenges and opportunities for businesses. Gone is the simple tax fraction of 1/9th.  As of 1 October to calculate the GST component of the GST inclusive price, you’ll need to multiply by 3 then divide by 23 or alternatively simply divide by 7.66666. 

There are many transitional issues that may affect your calculation of GST payable as a result of the rate increase.  Here are the big ones:
1.	Every business that is registered on the payments (cash) basis will need to make a GST rate increase change adjustment on the form to be provided by the Inland Revenue Department, based on the difference between creditors and debtors in the 30 September GST return.  For this reason, it’s very important that you keep accurate records of what’s owing to your business from customers (debtors) and what your business owes to suppliers (creditors) as at that date.  
2.	If your GST return period straddles 1 October, for example you file a two monthly return for the period September – October, you’ll need to complete a GST transitional return (GST 104A).
3.	Whether land sales attract GST at 12.5% or 15% will depend on whether the time of supply has been triggered prior to 1 October 2010.  If you have a land transaction that may span 1 October, you’ll need specific advice from us.
4.	Whether payments received under construction contracts will attract GST at 12.5% or 15% once again will depend on the time of supply.  Please contact us.
5.	If you sell goods on layby, as long as a binding contract was in place prior to 20 May 2010 (budget night), payments received prior to 1 October 2010 can be accounted for at the old rate of 12.5%, but must be accounted for in the 30th September GST return.  All remaining layby sales, where the goods are uplifted after 30 September, will attract the 15% GST rate.
	GST WE CAN MAKE THE CHANGE EASIER FOR YOU

If we are preparing your GST returns we will take care of any transitional adjustments and returns and advise you of any additional information we may need.  We’re expecting an influx of client queries around the GST rate increase in October, so we request you send your GST records much earlier.

You need to make this special adjustment because you have to account for GST for all payments received from 1 October 2010 onwards using the 3/23 fraction (ie 15%) regardless of what GST rate was originally applied when the goods or services were supplied and invoiced.

Special Adjustment = (Total Creditors – Total Debtors) x (Old GST Rate Fraction – New GST Rate Fraction)

GST RETURN PREPARATION AND ADJUSTMENT FOR PERIOD ENDED 30 SEPTEMBER 2010

To help you make the special adjustments mentioned above, because you are on the payments basis, we set out below an example of how this is calculated.

This needs to be done on the return to 30 September 2010 because after 1 October 2010 GST on all transactions will be accounted for at 15% regardless of what GST rate was originally applied when the goods or services were supplied and invoiced.

Special Adjustment = (Total Creditors – Total Debtors) x (Old GST Rate Fraction – New GST Rate Fraction)

For Example:

Debtors Total as at 30 September 2010 is $60,000
Creditors Total as at 30 September 2010 is $25,000

($25,000 - $60,000) x (1/9 – 3/23)
= negative $35,000 x (4/207)
= negative $676.33

In this example, this taxpayer can claim an extra $676.33 GST credit by putting the same figure in Box 13 in their 30 September 2010 GST Return.

NOTE
You do not need to file this GST 105 GST adjustment calculation sheet with Inland Revenue Department.  Keep it for your records and send us a copy at year end.

GST RETURN PREPARATION AND ADJUSTMENT FOR PERIOD ENDED SPANNING 30 SEPTEMBER 2010

If you file two monthly GST returns which end on 31 October or six monthly returns ending 31 October 2010 through to 28 February 2011 you will need to record debtors and creditors at 30 September and calculate the special adjustment as noted above on your October or later returns.

GST DEREGISTATION OR BUSINESS CESSATION

If your business has ceased operation but still has unsold assets, you should complete the deregistration before 30 September otherwise any assets sold or retained after 1 October deregistration will attract 15% GST even though you only claimed 12.5% previously.

We have forms available to assist you with this.


LAND TRANSACTIONS/BUILDERS/DEVELOPERS

TIME OF SUPPLY
This is the technical term that dictates when you have the obligation to pay GST.

Using the general rule, Time of Supply is triggered at the earlier of an invoice being issued and any payment being received in respect of that supply.  For land transactions though, Time of Supply usually happens when a payment is applied to the vendor’s benefit.  Therefore be very careful when you issue the Tax Invoice.

Unconditional date is the critical factor that dictates when the vendor can gain access to a paid deposit.

Time of supply will usually trigger when the Sale and Purchase Agreement goes unconditional and a deposit is released or used to pay the agents commission.

This means that if the contract goes unconditional on or before 30 September but settlement takes place after 1 October then the old 12.5% GST rate can still apply to the transaction provided you have issued the tax invoice to the purchaser OR you as vendor are entitled to the deposit.

If the contract remains conditional OR no deposit has been paid to the vendor prior to 1 October, then the vendor has to use the new 15% GST rate.

Check your Sale and Purchase Agreement to ensure there are no clauses prohibiting you to vary the GST rate.

When asking for a deposit, try to ask for at least 12.5% or 15% of the price to cover your GST liability so that you will not be out of pocket.

Take care with transactions that will go unconditional on or before 30 September but will not settle until after 1 October.

Consider timing when issuing GST tax invoices for supplies before 30 September 2010.

Preparing the GST return for September 2010 will be tricky.  Please contact us to assist you to calculate the correct GST adjustments if in doubt.

ONCE YOU HAVE READ THIS NEWSLETTER, AND IF YOU STILL HAVE QUESTIONS RE THE GST CHANGES PLEASE GIVE US A CALL.

PERSONAL AND COMPANY TAX RATES 
DOWN THEY GO

Personal income tax rates have been reduced from 1 October 2010, summarised in the following table:

Current and New Tax Rates
	Taxable Income ($)
	2009/2010
	2010/2011*
	2011/2012

	0 – 14,000
	12.5%
	11.5%
	10.5%

	14,001 – 48,000
	21.0%
	19.25%
	17.5%

	48,001 – 70,000
	33.0%
	31.5%
	30.0%

	Over 70,000
	38.0%
	35.5%
	33.0%


* In 2010/2011 the rates are composite rates 	
The Company income tax rate decreases from 30% to 28% effective from the start of the 2011/2012 tax year i.e. 1 April 2011 for most companies.

INLAND REVENUE AUDIT ACTIVITY BEEFED UP

The Government has budgeted for increased funding of $119 million to Inland Revenue to facilitate additional auditing of taxpayers and their businesses.                          .    

In a recent announcement the IRD have said their audit activity will target the ‘hidden cash economy’.  We will comment further on this issue in our next newsletter, including methods the IRD may use to assess whether taxpayers are accurately returning their taxable income.

BUILDING DEPRECIATION AND 20% DEPRECIATION UPLIFT ON NEW PLANT AND EQUIPMENT OUT THEY GO

The Budget legislation removes the deductibility of depreciation charged on buildings with an estimated useful life of fifty years or more, effective from the start of the 2011/2012 tax year, e.g. 1 April 2011 for most entities. 

Having said that, a recent joint Treasury and Inland Revenue Department discussion paper indicates that the law will be changed to clarify that fit-outs associated with commercial, industrial, recreational and certain short-term accommodation (for example motels, hotels, rest homes and hospitals) will be able to be separately depreciated.  This reflects the sentiment that the value of fittings in commercial premises tends to depreciate far more quickly.

The 20% depreciation loading on complying new fixed assets e.g. plant and equipment, furniture and fittings and motor vehicles, has been removed from Budget night, 20 May 2010.


LAQCS – THE JURY IS STILL OUT


The budget proposed the following changes to the tax treatment of LAQCs:

· That LAQCs will be treated as a limited partnership resulting in shareholders effectively becoming partners
· Income generated by LAQCs will flow through to shareholders and be taxed in their hands at their marginal tax rate
· Tough loss limitations rules will apply

The Budget’s rather contentious proposed LAQC regime changes have been the subject of numerous submissions (including from the New Zealand Institute of Chartered Accountants). The Government is in the process of considering these submissions and we will not be in a position to advise you until the legislation has been finalised, which may be some months away.  Rest assured we will be in touch as soon as we have some clarity.

If no changes are made to the budget proposals, we will advise changes out of the LAQC that will best suit you.
BUSINESS PERSPECTIVE NEW EMPLOYMENT RELATIONS BILL

Changes recently introduced in Parliament are being described as the biggest labour reform in 20 years.

The proposed changes include:

· Removal of fixed breaks, allowing flexibility
· Extension of the optional 90-day trial for new employees to all employers
· The end of compensation for dismissal where the employer makes ‘minor or technical’ mistakes
· Letting employees request cash instead of the fourth week’s leave
· Allowing transfer of public holidays to other days by agreement

Whilst unions are up in arms about the changes, business leaders are describing them as ‘thoughtful, moderate, pragmatic and, above all, fair’. 



WAKE UP CALL FOR MUM AND DAD TRUSTEES
TRUST TIMES ARE A CHANGING


A wake up call is coming for mum and dad trustees with an overhaul of trust regulation likely to create a compliance regime similar to that for governing companies. 

Next month, a paper to be issued by the Law Commission could review options to significantly tighten compliance procedures for trusts including: creating a register of trusts, appointing a trusts ombudsman paid for by an annual levy on trusts, detailing in a dedicated statute the duties of trustees and making it easier for beneficiaries to remove non-performing trustees.

In line with the Companies Act which sets out company directors’ duties, the trust statute could include both civil and criminal penalties for trustees (often mum and dad) who fail in their duties and could give more power to trust beneficiaries. There may be as many as 500,000 trusts in New Zealand resulting in a growing worry that a large number may be mismanaged or, in some cases, not managed at all.

THE CONCERNS

Poor trust administration may lead to serious problems for both trustees and beneficiaries evidenced by the following examples:
1. Annual gifting of Settlors’ loans not completed.
If loans resulting from assets transferred to the trust are not forgiven, trust assets will not be fully protected, defeating the primary purpose of the trust.
1. Trust minutes not completed.
Trustees should authorise by a signed minute adoption of the annual financial statements and tax returns, distributions to beneficiaries, borrowing of funds, the purchase and sale of assets, investment strategy and other important transactions. Failure to do so may lead to disputes between trustees and beneficiaries, causing expensive legal litigation. 
1. Lease documentation not on file and current.
Trustees may own property that is leased to a trading company. If up to date lease documentation is not on file the leasing arrangement could be challenged by Inland Revenue or a disgruntled beneficiary.
1. Registers regarding Trustees, Beneficiaries, significant events and gifting programmes not properly maintained.
If these registers are not accurately maintained, problems may arise in establishing the true position of the trust, especially when attempting to wind it up and distribute assets to beneficiaries.
5.	No Settlors’ Memorandum of Wishes.
This document provides trustees with a blueprint for governance of the trust to fulfill the intent of the settlors who established the trust. Without this memorandum in place, trustees may misinterpret the trust’s purpose.                                            






	 POST BUDGET CHATTEL & BUILDING FITOUT DEPRECIATION

On May budget night the Government announced that residential property investors would still be able to depreciate chattels but that more work was being done on commercial fit-outs.

The Government has now released interpretation statement IS10/01 which sets out guidelines for residential investors looking to separately depreciate a property’s chattels.

An official’s issues paper has also been released indicating what is intended for commercial.

Interestingly, and perhaps not surprisingly, the treatment is different for residential and commercial.

The Inland Revenue Department states that this is because the fit-out of commercial buildings constitutes a greater portion of value than the fit-out of residential properties.

Quite why this should necessitate different tax treatments remains a mystery and it seems likely that the real reason is a simple desire to collect more tax from the residential sector.

Residential investors will now need to satisfy the following three step test if an item is to be separated from the building and depreciated.

Step 1
Determine whether the item is in some way attached or connected to the building.  If the item is completely unattached, then it will not form a part of the building.  An item will not be considered attached for these purposes, if its only means of attachment is being plugged or wired into an electrical outlet (such as a freestanding oven), or attached to a water or gas outlet.  If the item is attached to the building, go to Step 2.

Step 2
Determine whether the item is an integral part of the residential rental property such that a residential rental property would be considered incomplete or unable to function without the item.  If the item is an integral part of the residential rental property then the item will be part of the building.  If the item is not an integral part of the residential rental property, go to Step 3.

Step 3
Determine whether the item is built-in or attached or connected to the building in such a way that it is part of the “fabric” of the building.  Consider factors such as the nature and degree of attachment, the difficulty involved in the item’s removal, and whether there would be any significant damage to the item or the building if the item were removed.  If the item is part of the fabric of the building, then it is part of the building for depreciation purposes.

In respect to Residential property the Inland Revenue Department’s view now is that the “asset” is the building.

If you therefore “repair” the building by installing a new kitchen or bathroom (these items are part of the building when you look at the Three Steps) this is likely to be tax deductible provided you have not substantially upgraded the kitchen or bathroom by using much better quality materials.

Because these will be significant amounts you should discuss these “repairs” with us.

 (
Disclaimer
This publication has been carefully prepared, but it has been written in general terms only.  The publication should not be relied upon to provide specific information without also obtaining appropriate professional advice after detailed examination of your particular situation.
)
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